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ADVERTISEMENT. 

TTAVING  given  notice  of  an  inten- 
*■•-■•  tion  to  bring  the  important  fub- 
jedl,  to  which  the  following  hints 
relate,  under  the  confideration  of  Par- 
liament at  an  early  period  of  the  next 
Seffion,  and  being  very  delirous  of 
receiving  affiftance  from  every  indi- 
vidual, who  has  paid  attention  to  fo 
interefting  a  matter,  it  was  judged 
proper  to  draw  up  the  following  fhorc 
State  of  the  principal  points  which 
are  likely  to  become  the  topics  of 
difcuflion. 

Thofe  who  may  be  inclined  to  fa- 
vour the  Author  with  their  thoughts 
upon  the  fubjedl,  are  rcquefted  to 
tranfmit  their  fentiments  refpecliing 
it,  dire(5ted  to  him,  either  at  Thurfo, 
North  Britain,  or  at  Whitehall, London. 
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THE  interpofition  of  the  Legiflature,to 
afcertain  the  right  of  eleding  Repre- 
fentatlves  for  Shires  in  Scotland,  in  a  clear 
and  indifputable  manner,  has  at  laft  become 
indifpenfable.  The  laws  which  regard  that 
important  privilege,  as  they  nowjland^  are  in 
the  higheft  degree  uncertain,  are  varioufly  in- 
terpreted by  the  Courts  of  Law,  and  are  lia- 
ble to  much  abufe.  It  is  impofTible  to  fay, 
at  prefent,  in  w^iom  that  right  is  legally 
veiled.  A  late  attempt  to  have  the  matter 
in  fome  degree  cleared  up,  has  unfortunately 
proved  abortive ;  and  inftead  of  anfwering 
the  beneficial  purpofes  thereby  intended, 
has  thrown  it  into  ftill  greater  obfcurity. 
B  The 
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The  enormous  expeiice  attending  fuch  liti- 
gations, precludes  all  hopes  that  the  matter 
will  ever  be  judicially  fettled;  and  nothing 
but  the  power  of  Parliament  can  furnifli  any- 
well-founded  profped  of  redrefs. 

But  though  all  agree  that  fome  new  re- 
gulations, or  at  leaft  fome  explanation  of 
the  old  law,  have  become  abfolutely  necef- 
fary ;  yet,  when  the  fpecific  proportion  to 
be  brought  forward  becomes  at  any  time  the 
fubjett  of  difculTion,  a  very  ftriking  differ- 
ence of  opinion  arifes.  One  man  contends 
for  great  and  bold — another  for  gentle  and 
moderate  innovations  ;  one  is  urgent  for  a 
limited — another  for  a  numerous  body  of 
eled:ors  ;  fome  are  for  rooting  out  every 
remnant  of  the  feudal  fyftem,  and  extir- 
pating all  votes  on  fuperiorities  at  once  ; — 
whilft  others  affcrt,  that  the  law  cannot 
now  be  materially  altered,  and  that  fuch 
votes  ought  ftill  to  be  retained  under  cer- 
tain reftridions. 

Amidfl: 
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Amldft  tliefe  jarring  opinions,  and  that 
clalhing  of  political  and  of  private  intereft, 
unavoidable  on  fuch  an  occafion,  it  is  evi- 
dent that  fomething  muft  be  done.  It  is  of 
eflential  importance  to  the  nation  in  general, 
that  the  Reprefentatives  of  fo  refpedlable  a 
part  of  the  community  as  the  landed  inte- 
reft of  Scotland,  fhould  be  as  wifely  and  as 
fitly  chofen  as  circumftances  v^dll  permit. — • 
Care,  at  the  fame  time,  muft  be  taken,  that 
in  the  fervour  of  political  reformation,  the 
rights  of  private  property  fliould  not  be 
wantonly  fported  with  ;  and  that  the  re- 
dreffing  of  one  grievance,  or  the  extirpat- 
ing of  one  abufe,  do  not  prove  the  means 
of  introducing  others  equally  noxious  and 
exceptionable. 

In  difcuffing  this  important  fubje£t,  there 
are  three  points  which  it  is  propofed  very 
briefly  to  conlider ;  namely,  I.  What  the 
laws  refpeding  the  election  of  Members 
for  Counties  in  Scotland  originally  were.. 
II.  AVhat  they  now  are.  III.  What  they 
ought  to  be  for  the  future. 

B  2  I.  Orl- 


{     4    ) 


L    Origin    of   County    Reprefentation   in 
Scotland, 

IN  Scotland,  as  in  the  other  feudal  king- 
doms of  the  North,  every  individual  who 
held  lands  immediately  of  the  Crowm,  was 
bound  perfonally  to  attend  the  great  Coun- 
cils aflembied  by  the  Sovereign  ;  and  in  ages 
of  turbulence  and  barbarity,  when  the  moft 
powerful  Barons  felt  themfelves  infecure  in 
their  fortified  cafdes,  furrounded  by  a  body 
of  warhke  and  faithful  vaflals ;  and  at  a  time, 
when,  from  the  fcantinefs  of  their  pecuniary 
refources,  they  could  ill  afford  the  expence 
of  a  diftant  journey,  or  the  aids  which  a 
monarch,  on  fucli  occafions,  generally  re- 
quired or  expeded  from  his  people ;  at- 
tendance in  Parliament,  was  naturally  ac- 
counted one  of  the  moft  burdenfome  fervices, 
to  which  the  vaffal  of  the  Crown  could  be 
made  liable. 

But  if  this  burden  was  feverely  felt  by 
the  greater  and  more  powerful  Barons,  thofe 

who 
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who  held  finaller  and  lefs  vahiable  poflefTions 
from  the  Crown,  muft  have  been  in  a  fhill 
higher  degree  afFedled  by  it.  Some  time, 
however,  elapfed  before  a  grievance,  of 
which  that  defcription  of  men  had  juft  rea- 
fon  to  complain,  was  fully  and  legally  re- 
drefled.  It  is  probable  that  a  prad:ice  had 
gradually  crept  in,  of  appointing  attornies  or 
deputies  to  ad  for  thofe,  who  had  fome  plau- 
fible  excufe  for  their  abfence.  It  w^as  af- 
terwards enacted  by  the  feventh  Parliament 
of  James  I.  of  Scotland,  held  anno  1427, 
"  That  fmall  Barronnes  and  Free  tennentes, 
*'  neid  not  to  cum  to  Parliaments  nor  ge- 
"  neral  councels,  fwa  that  of  ilk  Schiref- 
"  dome,  their  be  fent,  chofen  at  the  head 
"  Court  of  the  Schirefdome,  twa  or  maa 
"  wife  men,  after  the  largenefs  of  the  Schi- 
*'  refdome." 

This  new  regulation  being  in  a  great 
meafure  left  optional,  was  not  uniformly 
obferved.  The  fmaller  Barons  and  Free- 
holders were  flill  liable  to  be  fummoned, 
and  might  be  punifhed  with  heavy  fines,  if 
they  either  negledled  to  appear  perfonally, 
7  or 


(     6    ) 

or  to  fend  Commiflioners  in  their  Head.  It 
Cap.  75.  was  therefore  enaded,  in  the  fourteenth 
Parliament  of  James  II.  held  anno  1457, 
that  no  Freeholder  fhould  be  conftrained  to 
come  perfonally  to  Parliament,  unlefs  fuch 
as  were  pofTefTed  of  twenty  pounds  of  rent 
Cap.  78.  in  land.  By  another  KQl  paffed  anno  1503, 
this  exemption  was  extended  to  thofe  who 
who  were  net  pofTefTed  of  a  hundred  merks 
of  new  extent,  unlefs  the  King  fpecially 
required  their  being  prefent ;  and,  lafljy, 
Cap.  114.  by  the  Ad  of  1587,  it  was  finally  declared, 
that  the  appearance  of  the  CommifTioners 
of  Shires  in  Parliament  fully  relieved  the 
^  fmall  Barons  and  Freeholders  from  their  ob- 
ligation of  attendance.  The  fame  Act  alfo, 
for  the  firfl  time,  made  a  fpecific  declaration 
as  to  the  right  of  voting  and  the  mode  of 
eledion  ;  it  being  enaded,  that  the  right  of 
eledion  fliould  be  vefted  in  thofe  Freeholders 
who  were  pofTelTed  of  a  forty  fhilling  land 
holding  of  the  Crown,  and  had  their  actual 
refidence  in  the  fhire  ;  and  that  the  faid  elec- 
tion fhould  take  place  at  the  firft  Head 
Court  after  Michaelmas  yearly,  or  at  any 

other 
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Other  time  that  the  Freeholders  may  choofe 
to  aflemble,  or  that  the  Crown  may  pleafe 
to  appoint.     It  was  alfo  enaded,  that  the 
Lords  of  Council  and  Seflion  fhall  yearly 
dired  letters  for  convening  the  Freeholders 
to   choofe  CommifTioners  for  the   enfuino- 
year,  and  for  laying  on  the  taxes  neceflary  to 
defray  their  expences  in  coming  to  Parlia- 
ment.    By  this  Adt  it  was  farther  direded, 
that  the  CommiiTions  fhould  be  fealed  and 
fubfcribed  by  at  leaft  fix  of  the  Barons  and 
Freeholders  ;    and  by  another  Ad,   pafTed 
anno  1597,  i^  was  declared,  that  no  Baron 
fhould  be  received  as  a  Commiffioner,  unlefs 
he  produced  a  fufficient  commiffion,  granted 
in  full  convention  of  the  Barons,  and  fub- 
fcribed by  the  clerk  and  a  great  number  of 
thofe  affembled. 

Such  was  the  old  law  refpediing  the 
election  of  Reprefentatives  for  counties  in 
Scotland.  The  privilege  of  voting  was  re- 
ftrided  to  thofe,  who  held  lands  of  the 
Crown  to  the  extent  of  forty  fhillings  per 
annum-,   and  the  regulations  as  to  the  mode 

and 
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and  the  right  of  eledion,  were  as  yet  few  and 
fimple  ;  a  feat  in  Parliament  not  having  yet 
become  an  objedl  of  political  ambition,  or 
the  means  of  acquiring  power  or  political  in- 
fluence in  the  government  of  the  country. 

II.  What  the  Law  7iow  is, 

THE  mode  that  now  exifts,  of  elcding 
Reprefentatives  for  Counties  in  Scotland, 
will  appear  by  fhortly  ftating,  i.  The  laws 
that  were  enaded  from  the  Reftoration, 
a?2?io  1660,  to  the  Union.  2.  From  the 
Union  to  the  prefent  time.  3.  The  inter- 
pretation given  to  thofe  laws  by  the  courts 
of  juftice. 

Cap.  35.  I.  The  fir  ft  Act  pofterior  to  the  Refto- 

ration upon  this  fubje^l:  pafled  anno  1661. 
It  is  therein  ftatcd,  that  debates  had  oc- 
curred concerning  the  perfons  who  ought 
to  have  votes  in  the  eledion  of  Commif- 
fioners  from  the  feveral  Shires  of  the  king- 
dom to  Parliament,  and  that  it  was  neceflary 

for 
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for  the  good  of  his  Majefty's  fervice,  that 
the  fame  fhould  be  afcertained  for  the  fu- 
ture. It  was  therefore  enaded,  that  befides 
all  heritors  who  held  a  forty  Ihilling  land 
of  the  King  in  capite^  all  heritors,  life- 
renters,  and  wad  fetters,  whofe  lands  held 
of  the  King,  and  whofe  yearly  rent 
amounted  to  one  thoufand  pounds  Scots, 
fhould  be  capable  to  elect  or  be  eleded 
CommifTioners.  This  was  the  firfl  intro- 
dudion  of  liferenters  and  wadfetters,  and 
of  perfons  who  were  not  poflefTed  of  forty-- 
ihilling  lands,  to  the  privilege  of  voting. 

But  the  bafis,  on  which  the  right  of 
eleding  members  for  counties  in  Scotland 
now  refts,  is  the  ad  paiTed  anno  1681. 
Among  the  various  regulations  therein  con- 
tained (to  be  properly  acquainted  with 
which  the  ad  itfelf  muft  be  confulted),  it 
is  particularly  declared,  that  none  fliall  have 
a  right  of  voting  in  the.eledion  of  Com- 
mifTioners for  {hires,  but  thofe  who  fnall 
ftand  publicly  infeft  in  property  ox  fupe- 
K  C  riority^ 
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rio}'ity\  and  are  actually  in  poffeflion,  of  a 
forty  fhilling  land  of  old  extent  holding  of 
the  Crown,  or  of  lands  liable  in  public 
burdens  for  his  Majefty's  fupplies,  to  the 
extent  of  four  hundred  pounds  Scots  of 
valued  rent.  It  was  farther  enadted,  that 
all  perfons  having  a  proper  wadfet  of  lands, 
of  the  holding  and  extent  or  valuation 
above  mentioned,  together  with  heirs  ap- 
parent, who  were  in  poffeflion  in  virtue  of 
their  predecefibrs  infeftment,  alfo  life- 
renters,  and  hufbands  for  the  freeholds  of 
their  wives,  fhould  have  a  right  to  be  en- 
rolled. 

This  was  the  firft  law,  in  which  votes  on 
x\\Q  fiiperiority  of  lands  merely,  are  expli- 
citly mentioned  and  recognized  by  the  Le- 
giflature*;  and  here  it  may  be  proper  to 
give  fome  explanation  of  the  nature  of  thefe 

•  It  can  hardly  be  doubted,  that  votes  on  fuperiorltjr 
were  held  legal  prior  to  the  a(fl  i6Si.  But  the  holders  of 
fuperioricies  in  thofe  times  were  in  general  mafters  of  con- 
fiderable  landed  property  in  the  counties  in  which  they 
claimed  the  privilege  of  voting. 

votes. 
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votes,  and  fome  account  of  the  meaning  of 
thefe  legal  terms,  liferent^  wadfct^  old  ex- 
tent^  valued  rent^  and  infeftment^  which 
render  the  fubjedt  obfcure  and  even  unin- 
telligible to  thofe  who  are  not  in  fome  de- 
gree converfant  with  the  laws  of  Scotland. 

A  fuperlor^  in  the  political  fenfe  of  the 
word,  is  a  perfon  who  holds  lands  imme- 
diately of  the  king,  and  of  whom  thofe 
lands  may  be  held  by  fome  other  perfon. 
He  is  entitled  to  demand  a  charter  or  deed 
of  confirmation  from  the  Crown,  and  to 
give  a  charter  or  deed  of  confirmation  to 
the  perfon  who  is  his  vafTal.  The  fuperior, 
by  his  grant  to  the  valfal,  was  not  intirely 
divefled  of  his  right  to  the  lands.  It  con- 
tinued unimpaired,  excepting  in  fo  far  as 
the  fame  had  been  fpeciaily  conveyed. 
Nay,  according  to  one  of  the  ablefl  feu- 
dalifls  (Cujacius),  the  vafTal  had  merely  a 
jus  fruendi  or  a  fpecies  of  ufufrudl  in  the 
eftate,  whilft  the  real  property  remained 
with  the  fuperior ;  confifling  in  the  various 
C  2  fervices 
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fervic'es  due  by  the  vaflal,  and  the  various 
rights  and  emoluments  which  the  fuperior 
was  entitled  to  enjoy  *. 

Prior  to  the  Union,  and  perhaps  to  the 
1 6th  of  George  II.  there  is  every  reafon  to 
believe  that  the  right  of  fuperiority  was  a 
real  right,  fully  entitled  to  any  privilege 
which  the  law  might  think  proper  to  con- 
fer. But  of  late  years  it  has  become  a  com- 
mon pradice  for  perfons  who  are  the  im- 
mediate vafTals  of  the  Crown  to  create  v/hat 
is  known  under  the  name  of  nominal  and 
fictitious  or  confidential  votes.  They  in- 
genioufly  contrive  to  interpofe  a  number 
of  fuperiors  between  themfelves  and  the 
Crown,  each  of  whom,  if  poflefled  of  a 
legal  qualification  in  point  of  the  extent 
and  valuation  of  his  eftate,  has  a  title  to 
vote  for  the  reprefentative  of  the  county. 
The  fmall  number  of  eledors  in  Scotland, 
gave  a  fpur  to  the  adivity  and  invention  of 

*  See  Erfkine's  Inllitutes,  fol.  edit.  p.  i Si  &  212. 
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fhofe,  who  were  pofTefTed  of  that  fpecies^  of 
property  which  alone  could  give  a  title  to 
elect  or  be  elecfted.  Such  votes  v/ere  legal, 
and  it  was  plaufibly  enough  contended, 
that  extending  the  right  of  voting  was 
not  inconfiftent  with  the  principles  of  a 
free  conftitution,  and  that  augmenting  the 
number  of  voters  could  never  diminish  the 
natural  and  effentlal  rights  of  a  free  people. 

Such  fuperiorities,  being  merely  created 
for  the  purpofe  of  acquiring  political  in- 
fluence, have  been  thus  defcribed  "  a 
"  bare  feigniory,  independent  of  the  ufu- 
"  frudluary  intereft  or  beneficial  property 
"  in  the  land  ;  the  rent-fervice  or  quit- 
"■  rent  of  which  is  in  genera]  a  mere  trifle, 
"  and  feldom  required  from  the  vaflal  by 
"  the  fuperior*."  They  have,  been  of  late, 
perhaps,  too  harfhly  treated.  At  leaft, 
whilfl:  the  burgage  tenures  of  England  re- 
main unimpeached,  the  fuperiority  votes  of 
Scotland,  even  according  to  the  mofl:  recent 

*  Douglas  on  controverted  Eleftions,  vol.  ii.  p.  359. 
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improvements   in  that  fpecles  of  political 
manufadture^  can  never  want  countenance 

and  example. 

A  liferent  is  an  eftate  for  life,  in  which 
the  holder  has  no  intereft  except  merely  to 
receive,  duiing  his  life,  the  annual  profits 
which  it  may  produce  ;  with  the  power, 
however,  of  alienating  thofe  profits  to  ano-. 
ther.  It  is  at  prefent  the  ufual  mode  of 
creating  fuperiority  votes,  as  the  eftate  or 
property  fubjedt  to  the  liferent,  with  the 
burden  of  that  incumbrance,  may  be  con- 
tinued in  the  title-deeds  of  the  real  pro-^' 
prietor,  if  he  is  in  the  fee,  as  is  generally 
the  cafe ;  and  at  any  rate,  the  death  of  the 
liferenter,  is  a  complete  extinction  of  any 
right  that  has  been  granted. 

A  wadfety  is  a  mode  of  fecurity,  w^hich^ 
though  formerly  very  common  in  Scotland, 
has  for  fome  time  paft  gone  into  difufe. 
It  was  a  fpecies  of  mortgage,  of  which  there 
were  two  kinds,  proper  and  improper.  In 
a  proper  wadfet   the  mortgagee  took  the 

adual 
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adual  poflefTion  of  the  lands  as  a  fecurity 
for  the  money  he  had  lent,  and  received 
the  rents  and  profits  thereof  in  lieu  of  in- 
tereft ;  whereas,  when  the  wadfet  was 
improper^  the  mortgagee  was  accountable 
for  the  furplus  of  the  rents,  if  they  ex- 
ceeded the  legal  intereft  of  his  money,  and 
was  entitled  to  demand  an  addition,  if  they 
were  found  inadequate. 

The  old  extefit  was  an  ancient  valuation 
of  the  lands  of  Scotland,  according  to  which 
the  fubfidies  granted  to  the  Crown  were 
formerly  levied.  It  continued  for  a  long 
period  of  time  the  common  rule  for  pro- 
portionating the  Land-tax ;  and  hence  it 
w^as  fuppofed,  to  furnifh  the  befl:  means  of 
afcertaining,  who  ought  to  have  a  right,  of 
eleding  the  Reprefentatives  of  the  landed 
intereft  to  Parliament. 

The  valued  rent  is  a  more  recent  valua- 
tion, and  in  fact  is  the  rate,  according  to 
which,  the  Land-tax  in  Scotland  is  levied  at 
this  time. 

Infeft" 


(     1(5    ) 

Ififeftment,  implies  a  complete  feudal 
right,  being  a  formal  and  legal  ad  of  feizing 
the  pofleiTion  of  an  eflate,  in  execution  of  a 
warrant  for  that  purpofe,  contained  in  a 
charter  from  a  legal  fuperior,  whether  the 
Crown  or  a  fubjedx. 

Having  thus  endeavoured  to  explain  the 
terms  which  are  the  moft  difficult  to  be  un- 
derftood,  in  the  laws  of  Scotland,  refpeding 
county  eledions,  it  is  next  proper  to  ftate 
the  regulations  which  have  been  enaded 
fince  the  Union,  on  that  important  fubjedt. 

'2.  The  laws  of  England  and  Scotland, 
in  matters  of  eledlion,  being  diiferent,  and 
the  number  of  reprefentatives  very  unequal, 
from  a  defire  of  preventing  rafh  and 
hafty  innovations  in  its  old  conftitution, 
which  the  weaker  kingdom  might  naturally 
apprehend,  it  was  declared  at  the  Union, 
"  That  none  fhould  be  capable  to  ele£t  or 
be  eleded,  to  reprefent  a  fhire  or  borough 
in  the  Parliament  of  Great  Britain,  ex- 
cept fuch  as  are  now  capable,  by  the  laws 
3  "  of 
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"  of  Scotland,  to  eledt  or  be  elected  Com- 

"  mifTioners  to  the  Parliament  of  Scotland.'* 

To  what  extent  this  important  prohibitory   Aa  1707, 

claufe  ought  to  be  carried,  will  be  the  fub--   "^'  ^* 

jedt  of  future  difcuffion. 

Thefirft  ftep  taken  by  theLeglflature  after 
the  Union,  refpedting  county  ele<5tions  in 
Scotland,  was  to  check  the  pradlice  of  mak- 
ing nominal  and  fidtitious  votes,  which  had 
become  not  a  little  prevalent. 

For  that  purpofe  it  was  enaded,  that  no 
perfon  fhould  be  intitled  to  claim  the  privi- 
lege of  voting  at  any  election,  who  had  not 
been  legally  infeft  for  twelve  months  prior 
to  that  eledion  ;  and  an  oath  was  engroffed 
in  the  Ad  (known  by  the  name  of  the  Firft    12  Ann. 
Truft  Oath),  which  if  any  Eledor  refufed  to    ^^P'  ^' 
fwear  and  to  fubfcribe,  he  was  declared  in- 
capable of  voting  or  being  eledted. 

The  Acts  pafled  in  the  feventh  and  fix- 
teenth  years  of  George 'II.  are  next  intitled 
to  attention. 

D  By 
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7  Geo.  2.        By  the  firft,  an  alteration   in  the  Truft 

cap.  i6. 

Oath,  above  alluded  to,  was  introduced; 
and  every  Freeholder  v^as  compelled  to 
fwear,  at  the  requifition  of  any  perfon  upon 
the  roll,  previoully  to  his  being  intitled  to 
vote,  that  his  right  to  the  lands  and  eftate 
on  which  he  claimed  to  be  enrolled,  was 
not  nominal  or  fictitious,  created  or  re- 
ferved  in  him,  in  order  to  enable  him  to 
vote  for  a  Member  to  ferve  in  Parliament ; 
but  that  the  eftate  thereby  apparently  vefted 
in  him,  was  a  true  and  real  eftate  for  his 
own  ufe  and  benefit,  and  for  the  ufe  of 
i6Geo.z.  no  other  perfon  whatfoever.  By  the  fecond 
Act,  a  variety  of  regulations  were  introduced, 
which  it  would  be  tedious  to  enumerate ; 
but  though  great  precaution  was  then  taken 
to  regulate  every  ftep  in  the  eledlion  of 
Members,  both  for  Counties  and  Boroughs 
in  Scotland ;  yet,  fince  pafling  that  Adl,  a 
number  of  new  difticulties  have  arifen,  for 
which,  in  time,  fome  remedy  muft  be  pro- 
vided''". 
y  3.  The 

*  Some  of  thefe  points  have  been  fettled,  fo  far  as  the 
decifion  ©f  a  Committee  of  the  Houfe  of  Commons  can 

goi 
I 
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3.  The  interpretation  given  to  thefe 
A<Sts  by  the  Courts  of  Law,  is  the  third 
point  to  be  confidered  ;  and  it  is  one  of  the 
ftrongeft  objections  to  any  farther  alteration 
in  the  laws  above  mentioned,  that  after  they 
have  fo  often  undergone  judicial  difcuflion, 
have  been  expounded  at  an  enormous  ex- 
pence  to  the  landed  intereft  of  Scotland, 
and  long  ad:ed  upon  as  if  they  had  been  un- 
alterable, the  Legiflature  fhould  again  over- 
turn a  fabric  originally  eredled  under  its  own 
authority,  and  afterwards  fandioned  by  the 
very  Judges  who  are  the  interpreters  of  the 
laws. 

The  principal  queftions  which  have  been 
the  fubjedt  of  conteft  before  the  Courts  of 
I^aw,  were,  ift.  Whether  a  bare  right  of 
fuperiority,  recently  created^  was  fufa- 
cient  to  intitle  a  claimant  to  be  put  upon  the 
roll  ?  2dj  Whether  any  Freeholder,  who, 
had  fubfcribed  the  oath  fpecified  in  7  Geo.  II. 
cap.  16.  could  be  afterwards  judicially  in- 

go  ;  but  thofe  declfions  ought  to  be  reduced  into  one  law, 
in  order  to  remove  any  temptation  for  uTelefs  litigation  or 
political  conteil;. 

D  2  terrogated 


(       20       ) 

terrogated  regarding  the  nature  of  his 
right,  whether  it  was  real,  or  nominal  and 
fiditious  ? 

A  mere  right  of  fuperiority,  by  the  A£l 
1 68 1,  was  unqueftionably  a  fufficient  title 
for  enrollment.  But  it  came  to  be  a  very 
nice  point,  how  far  a  vote,  evidently 
created  for  the  purpofe  of  acquiring  poli- 
tical influence  (that  is,  where  the  repara- 
tion of  the  fuperiority  from  the  property 
was  a  recent  tranfadion),  could  be  legally 
fuftained.  In  fuch  queftions  the  Court  of 
Seflion,  who,  in  confequence  of  what  is 
called  their  nobile  qfflcium^  exercife  a  right 
of  determining  from  the  fpirit  and  intention, 
as  well  as  the  words  of  the  Legiflature,  were 
inclined  to  decide  againft  thefe  political  cre- 
ations. The  Houfe  of  Lords,  on  the  other 
hand,  adhered  to  the  letter  of  the  law,  and 
found  fuch  votes  legal  and  effedual. 

The  fecond  point,  that  which  refpe£led 
the  Truft  Oath,  was  of  equal  importance. 
It  has  been  plaufibly  enough  contended,  that 

after 
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after  Parliament  had  applied  its  wifdom  in 
drawing  up  the  particular  form  of  an  oath 
as  a  proof  of  the  legality  of  a  vote,  any- 
farther  evidence  was  unneceflary,  and  could 
not  with  juflice  be  demanded.  Some 
doubts  have  been  lately  thrown  out  as  to 
the  juftnefs  of  this  fpecies  of  reafoning  by  the 
noble  and  learned  Lord,  who  prefides  with 
fuch  diftinguilhed  ability  on  the  wool- 
fack.  This,  therefore,  is  a  point  which, 
in  the  event  of  a  new  Act,  muft  be  fpe- 
cially  provided  for,  and  finally  determined. 

The  moft  important  regulations  refpect- 
ing  County  Elections  in  Scotland,  being 
thus  fhortly  ftated,  the  rel'ult  is,  that  the 
right  of  voting,  as  the  laiv  noiv  Jlands^  is 
veiled  in  thofe  who  are  poflefTed,  either  in 
property  or  fuperiority,  of  a  forty  fhilllng 
land  of  old  extent,  or  four  hundred  pounds 
Scots  of  valued  rent,  holding  of  the  Crown  ; 
who  have  been  infeft  in  that  fpecies  of  eftate 
for  four  months,  or  claim  as  hufbands  or  heirs 
apparent,  and  who  take  the  oath  (if  tendered 
to  them)  as  a  proof  of  the  reality  of  their 

right. 
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right.  When  it  is  confidered  how  Few  land- 
holders are  included  in  this  defcription,  and 
to  what  a  very  fmall  number  indeed  the 
right  of  voting  would  be  reftrided,  were 
fuperiority  votes  to  be  entirely  aboliflied, 
it  will  not  probably  be  much  regretted,  that 
the  fubje£t  is  again  to  come  under  the  con- 
fidcration  of  Parliament. 


III.  Alterations  for  the   Confideratiou   of 
the  Leglflature, 

Before  this  part  of  the  fubjed  be  entered 
into,  it  is  proper  to  premife,  that  the  leading 
principle  of  the  law  of  Scotland,  regarding 
the  election  of  county  members,  is  this, 
That  the  landed  property  in  the  county  (and 
not  the  perfons  of  the  proprietors)^  fuch  pro- 
perty holdittg  of  the  Crown ^  and^  either  by  an 
ancient  or  a  modern  valuation^  being  liable  to  a 
certain  rate  of  taxation^  for  thegejieral  exigen- 
cies of  the  fate  ^  and  for  other  public  expences'^y 
Jhoidd  be  reprefented  in  Parliament.     This 

*The  expences  of  building  churches,  bridges,  &c.  de. 
pcnd  upon  the  valued  rent  of  each  proprietor. 

c:reat 
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great  and  fundamental  principle,  unlefs  the 
old  conftitution  of  Scotland  were  to  be  to* 
tally  overturned,  muft  invariably  be  kept 
in  view. 

I.  The  firft  queftion  to  be  confidered  is, 
whether  the  property  thus  to  be  reprefented, 
ought  to  hold  exclufively  of  the  Crown, 
or  whether  the  vaffals  and  fub-vaflals  of 
iiibjedis  ought  alfo  to  have  the  privilege  of 
voting. 

An  extenfion  of  the  liberty  of  voting  to 
thofe  who  do  not  hold  immediately  of  the 
Crown,  would  certainly  introduce  a  new 
principle  into  the  conftitution  of  Scotland, 
cf  which  there  has  been  as  yet  but  one  ex- 
ample, that  of  the  county  of  Sutherland. 
The  circumftances  of  that  fhire,  however, 
were  of  fo  peculiar  a  nature  as  to  juftify 
that  exception.  In  an  a£t  palTed  anfio  1641,  Cap.  19. 
it  is  ftated,  that  there  were  but  two  heritors 
in  that  county  who  held  their  lands  of  the 
king  ;  and  it  was  therefore  enadled,  That 
the  fees  or  wages  of  the  Commiffioners  for 
that  fhire  fhould  be  levied  from  all  the  he- 
ritors, 
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ritors,   feuars,    Hferenters   and    freeholders 
therein,   whether  holding  of  his  Majefty, 
^or  of  any  other  fuperior.     The  vaflals  of 
the  Earl  of  Sutherland  being  thus  compelled 
to  contribute  to  the  expence  of  fending  a 
Commiffioner   to   Parliament,   it   was    na- 
tural for  them  to  claim  a  right  of  voting  at 
his  eledion.     But  that  privilege  was  never 
fully  and  legally  afcertained   until   the  i6 
Cap.  II.     Geo.  II.  when  it  was  declared,  That  perfons 
fhould  have  a  right  to  vote  in  that  county 
who  were  infeft  and  poflefTed  of  lands  lia- 
ble  to  his   Majefty's   fupplies,    and   other 
public  burdens,  at  the  rate  of  200/.  Scots 
of  valued  rent,  of  whatever  perfon  the  fame 
might  be  held ;    but  that   the  fame  lands 
fliould  not  afford  double  qualifications.    For 
if  the  land  was  held  of  the  King,  the  King's 
vafTal  fhould  only  be  intitled,  and  not  his 
vafTal  or  fub-vaffal ;  but  if  the  King's  vafTal 
fhould  be  a  peer,  or  other  perfon  or  body 
politic,  who  by  law  were  difabled  to  eledt 
or  be  eledled,  the  proprietor  of  the  land 
fhould  be  intitled. 


It 
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It  has  been  propoied  to  extend  this  law 
over  the  kingdom  at  large  ;  and  it  is  cer- 
tain, that  if  votes  on  fuperiority  merely, 
were  to  be  confiderably  reftrided,  it  will 
be  neceflary  to  introduce  fome  new  de- 
fcription  of  perfons,  to  keep  up  a  fufficient 
number  of  electors ;  and  none  are  better 
entitled  to  fuch  a  privilege,  than  thofe  who 
are  real  proprietors  of  landed  property 
(fometimes  even  to  a  confiderable  extent), 
though  in  confequence  of  the  tenure  by 
which  that  property  is  held,  they  are  not 
immediately  connected  with  the  Crown. 

It  is  not,  however,  to  be  imagined,  that 
holding  of  the  Crown,  is  a  privilege  without 
a  burden,  or  that  vaflals  can  be  put  on  a 
footing  with  fuperiors,  without  fome  pub- 
lic or  private  'compenfation  to  the  latter. 
The  expertise  of  ttlaking  up  titles  from  the 
Crown,  is  at  prefent  very  great.  It  is  alfo  a 
branch  of  the  revenue  of  the  Sovereign,  to 
which  inferior  vafTals  '  do  not  contribute  ; 
eftablifhing  their  right,  except  when  they 
firft  purchafe  an  eftate,  not  being  attended 
E  with 
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with  much  expence ;  and  if,  for  the  fake 
of  the  general  intereft  of  the  country,  fu- 
periors  are  to  be  put  upon  the  fame  footing 
with  their  vaflals,  in  regard  to  political 
power,  juftice  demands  that  they  fhould 
be  put  on  a  fimilar  footing  in  the  expence 
to  be  incurred,  when  their  privilege  of 
voting  is  to  be  legally  eftablifhed. 

2.  The  next  queflion  is,  whether  the 
property  and  fuperiority  of  an  eftate  ought 
always  to  be  conjoined,  in  order  to  entitle  a 
perfon  to  vote ;  or,  whether  a  bare  right 
of  fuperiority,  fhould  be  accounted  a  fufE- 
cient  qualification.    . 

To  thofe  who  have  not  traced  the  con- 
ftitution  of  Scotland  to  its  firft  principles, 
it  muft  appear  to  be  the  height  of  abfurdity, 
that  an  individual,  poflefled  of  perhaps 
looo/.  flerling  per  atinum^  becaufe  his 
eftate  holds  of  a  fubjedl,  fhould  be  inca- 
pable to  ele£t  or  be  eleded,  whilft  another, 
holding  of  the  Crown,  lands  valued  at 
^po  /.  Scots  per  annum  (but  from  which  he 
1  does 
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does  not  receive  a  finglc  penny  of  real 
profit)  fhould  be  entitled  to  both  thefe 
privileges. 

By  the  original  conftitution  of  the  Par- 
liament of  Scotland,  the  attendance  of  the 
fub-vaflals  of  the  Crown  was  neither  re- 
quired nor  admitted.  They  were  fuppofed  wight, 
to  be  fully  reprefented  by  their  over-lords  ^'  ^°^* 
or  fuperiors.  Being  thus  originally  ex- 
empted both  from  the  burden  of  coming 
to  Parliament,  and  the  expence  offending 
and  maintaining  reprefentatives  there,  they 
are  now,  with  fome  degree  of  juftice,  ex- 
cluded from  a  privilege,  which  they  for- 
merly rejeded,  and  which  in  former  times, 
they  would  have  confidered,  as  in  the  highefl 
degree  burdenfome. 

If,  however,  vaffals  fhould  be  admitted 
to  the  privilege  of  voting,  it  does  not  fol- 
low, of  courfe,  that  votes  on  fuperiority 
merely,  fhould  be  entirely  prohibited.  They 
were  completely  eftablifhed  before  the 
Union  by  the  ad  1681,  are  confirmed  by 
E  2  the 
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the  articles  of  that  treaty,  and,  without 
llrong  reafons,  or  fome  adequate  compen- 
fation  to  the  pofleflbrs,  cannot  now  be 
aboUfhed. 

As  this  is  the  mofl:  delicate,  and  perhaps 
the  mod  important  part  of  the  prefent 
fubjedi,  it  may  be  proper  to  Hate  the  dif- 
ferent plans  regarding  it,  which  the  Le- 
giflature  may  take  under  its  confideration. 

The  firfl:  plan  that  occurs  is.  That  the 
public  fhould  purchafe  the  rights  of  fupe- 
riors  in  Scotland,  in  the  fame  manner  as 
the  heritable  jurifdidions  were  acquired, 
with  a  view  of  putting  an  end  to  any  re- 
mains of  the  feudal  fyftem  ftill  remaining 
in  that  country-.  No  right  of  fuperiority, 
however,  to  be  purchafed,  that  did  not 
exifl  prior  to  the  Union, 

Another  mode  might  be,  to  empower  the 
vaflal  to  compel  the  fijperior  to  difpofe  of 
his  right  of  fuperiority,  according  to  the 

efti- 
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eftlmation  of  a  jury,  or  the  award  of  the 
Court  of  Seflion,  and  at  the  price  which 
they  might  think  proper  to  determine. 

A  third  mode  to  be  confidered,  is,  that  of 
reftriding  the  privilege  of  fuperiority  votes, 
to  thofe  which  fubfiiled  prior  to  the  Union, 
and  which,  by  that  treaty,  were  undoubtedly 
confirmed.  By  the  i6  Geo.  II.  it  was 
enad:ed,  that  no  perfon  fhall  be  enrolled 
or  entitled  to  vote,  in  refpedl:  to  property  of 
forty  {hilling  land  of  old  extent,  unlefs 
fuch  old  extent  is  proved  by  a  retour,  of  a 
date  prior  to  the  i6th  September  1681  ; 
and  that  no  divifion  of  the  old  extent  made 
fince  that  period,  fhall  be  fuftained  as  a  fuf- 
ficient  evidence  of  the  old  extent.  Thus 
the  Legiflature,  has  already  furnifhed  an 
example,  of  a  diftant  sera  being  fixed  upon, 
pofterior  to  which  a  right  fhould  not  be 
eiFediual.  In  the  prefent  cafe,  perhaps,  a 
fimilar  line  (fixing  the  xra  at  the  Union) 
ought  to  be  followed.  Thofe  who  have 
disjoined,  at  a  confiderable  expence,  the 
property   from    the    fuperiority    of    their 

eftates. 
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cftates,  may  have  fome  reafon  to  complain  ; 
but  if  fuch  as  are  now  enrolled,  under  the 
authority  of  the  prefent  law,  were  fufFered 
to  remain  until  their  rights  be  extinguifhed 
by  death,  or  by  fuch  an  alteration  of  cir- 
cumftances  as  would  otherwife  render  them 
incapable  of  voting,  fuch  complaints  would 
be  no  longer  well  founded  ;  and  it  is  to  be 
16GC0.2,  confidered,  that,  by  the  law  as  it  now  flands, 
cap-J'-  if  no  complaint  be  exhibited  againft  any 
Freeholder  within  four  calendar  months 
after  his  enrolment,  he  is  entitled  to  con- 
tinue upon  the  roll  (even  if  his  vote  is 
palpably  illegal),  until  an  alteration  of  cir- 
cumftances,  fufficient  to  juflify  his  being 
flruck  off,  is  clearly  proved.  Hence  the 
Legiflature  will  probably  be  cautious  in  dif- 
qualifying  at  once  fo  many  perfons,  who, 
according  to  the  ftrid:  letter  of  the  law,  are 
legal  Eledors,  and  whofe  rights  were  thus 
declared  to  be  permanent  and  indifputable. 

3.  Another  queftion,  entitled  to  the  moft 
deliberate  confideration,  is,  whether  means 
muft  not  be  fallen  upon,  to  give  perfons  of 

extenfive 
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cxtenfive  property,  a  legal  mode,  of  exer- 
cifmg  that  weight  and  influence,  in  the  le- 
giflation  and  government  of  the  country,  to 
which  they  are  entitled,  from  the  extent  of 
their  pofleffions,  and  the  taxes  which  they 
pay*  Whilll  any  difference  in  point  of 
rank  and  fortune  exifts  in  fociety,  it  will 
hardly  be  admitted  that  perfons  of  great  and 
fmall  property,  ought  to  be  put  upon  an 
equal  footing  of  political  power.  The 
wealthy  will  ever  claim,  and  w4th  fome 
degree  of  juftice  are  entitled  to  expedl,  a 
fhare  in  the  government  of  the  country,  in 
proportion  to  the  amount  of  their  public 
contributions ;  and  that  Ihare  they  may  either 
enjoy  explicitly  and  avowedly,  by  an  exprefs 
declaration  of  the  law  in  their  favour,  or 
circuitoufly,  through  the  medium  of  thofe, 
over  whom  they  may  be  fuppofed  to  have 
fome  natural  influence. 

The  beft  mode  of  giving  extenfive  pro- 
perty a  proportionate  weight  in  eledions, 
according  to  fome  ideas  lately  thrown  out, 
is  faid  to  be,  the  permitting  every  proprietor 

to 


(  3^  ) 

to  have  as  many  votes,  as  his  property  could 
divide  into  legal  qualifications,  or,  in  other 
words,  that  the  fyftem  of  voting  in-  the 
Eaft  India  Company,  fhould  be  adopted  in 
Scotland.  This  plan,  however,  except  in 
the  fmgle  inftance  above  mentioned,  or  in 
other  corporate  commercial  Companies,  evi- 
dently runs  counter  to  every  eftablilhed 
principle  or  ufage,  of  voting  at  elections. 
^*P-  33*  By  an  A£t  of  the  Scotch  Parliament,  pafled 
an?w  1587,  double  votes  were  exprefsly 
difcharged ;  for  an  abufe  having  crept 
in,  by  which  the  fame  perfon  claimed 
more  than  one  vote  in  Parliament,  as  being, 
perhaps,  both  a  Churchman  and  a  Baron, 
it  was  enacted,  that  each  Member  of  Par- 
liament fhould  hold  himfelf  to  the  title 
which  he  ufually  affumed,  and  fhould  con- 
tent himfelf  with  one  vote.  Befides,  if 
means  can  be  fallen  upon,  of  giving  to  pro- 
perty weight  in  Elections,  without  the 
odium  of  feeing  one  or  two  individuals,  out- 
voting, by  the  extent  of  their  poffeffions, 
all  the  other  legal  Electors,  furely  no  man 
will  infill  upon  the  introduction  of  a  prin- 
ciple 
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ciple,  which,  In  the  exercife  of  it,  mufl  be 
humbling  to  perfons  of  fmall  property,  and 
irritating  to  a  free  people. 

Another  mode  entitled  to  confideration, 
is,  whether  leafeholders  who  have  been  for 
twelve  months  in  the  adual  poflfeffion  of  a 
farm  of  50/.    100/.    or  200/.  per  atuiuniy 
either  of  real  or  of  valued  rent,  and  whofe 
leafe  continues  during  their  life,  or  for  the 
life  of  another  perfon  *,  {hould  not  be  per- 
mitted to  vote  at  county  eledlons.    Perfons 
renting  fuch  farms,   may,  from  the   inde- 
pendence of  their  tenure,   be  well  fuppofed 
to  have  a  will  of  their  own,   and,  from  the 
value  of  the  ftock  w^hlch  they  require,  mufl 
be  materially  interefted  in  the  public  profpe- 
rity,  and  pofTeiTed  of  fufficient  property  to 

*  It  may  be  fald,  that  if  leafeholders  for  life  are  to 
be  permitted  to  vote,  why  fhould  not  the  holders  of  a 
leafe  for  a  long  term  of  years  have  exadlly  the  fame  poli- 
tical privilege  ?  To  this  it  may  be  anfwered.  That  a  leafe 
for  a  term  of  years  is  liable  to  fraud  and  evafion  ;  that  its 
uncertainty  muft  always  have  too  ftrong  a  bias  upon  the 
mind;  and  that  gratitude  for  favours  conferred,  and  not 
terror  for  injuries  to  be  apprehended,  is  the  only  proper 
and  genuine  fource  of  political  influence. 

F  entitle 
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entitle  him  to  vote  at  an  election.  Public 
policy  requires  that  a  mode  of  letting 
landed  property,  fo  favourable  to  agriculture 
and  improvement,  fhould,  by  fome  means 
or  other,  be  encouraged  ;  and  that  a  regu- 
lation which  has  proved  fo  beneficial  to 
England,  jfhould  be  extended  to  North 
Britain  *. 

4.  The  next  quefllon  to  be  confidered 
IS,  what  qualification  fhould  be  required 
from  thofe  perfons,  on  whom  the  right  of 
voting  is  to  be  conferred. 

The  prefent  qualification  of  a  forty  {hil- 
ling land  of  old  extent,  or  400  /.  Scots  of 

*  One  would  be  apt  to  imagine,  from  the  beautiful 
theory  which  Blackflone  gives  of  the  conllitution  of  Eng- 
land, that  comparative  wealth  and  property  are  entirely  dif- 
regarded,  in  county  eleftions,  in  that  part  of  the  ifland, 
and  that  no  man,  however  great  or  wealthy,  or  however 
artful  he  may  be,  can  have  a  larger  fhare  in  fuch  eleflions, 
than  the  pooreft  freeholder.  Fortunately  the  fad  does 
rot  coincide  with  the  theory.  Men  of  large  pofTefTions  do 
enjoy,  in  a  very  extenfive  degree,  an  influence  in  fuch  elec- 
tions. To  acquire  that  influence,  their  eftates  are  let  at  a 
rate,  which  otherwife  they  would  not  have  agreed  to  ;  and 
their  farmers  are  thus  enabled  to  carry  on  thofe  improve- 
ments, which  render  the  agriculture  of  England,  a  pattern 
and  example  to  the  reft  of  Europe. 

valued 
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valued  rent,  is  undoubtedly  too  high,  if 
any  extended  reprefentation  of  the  people 
be  propofed.  In  fome  cafes,  particularly  in 
lifhings,  the  value  of  which  has  greatly  en- 
creafed,  400  /.  Scots  of  valued  rent,  may 
yield  perhaps  in  real  rent,  1,000/.  fterling 
per  annum.  But  at  an  average,  400/.  Scots, 
is  equivalent  to  from  i  /.  to  200  /.  fterling 
per  anfium.  Some  have  fuggefted  that  the 
qualification  of  a  freeholder,  and  that  of  a 
commiffioner  of  fupply  for  levying  the 
land-tax,  fhould  be  the  fame.  By  this  rule, 
all  proprietors  or  liferenters  of  lands,  valued 
to  the  extent  of  100/.  Scots,  would  be  en- 
titled to  vote.  This  perhaps  may  be  ac- 
counted too  great  a  change  at  once ; 
arid  it  may  be  thought  that  the  qualifi- 
cation which  now  takes  place  in  the  (hire 
of  Sutherland,  namely,  that  of  200  /.  Scots, 
would  be  fufEciently  low  for  the  prefent. 
As  to  any  innovation  which  might  be  pro- 
pofed, of  introducing  the  real  rent,  inflead 
of  the  valued  rent  or  old  extent,  fuch  an 
idea,  is  fo  inconfiftent  with  the  ancient  laws 
aad  ufages  of  Scotland  for  ages  paft,  and 
F  2  con- 
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confirmed  folemnly  at  the  Union,  that  any 
alteration  of  it,  in  regard  to  freeholds,  has 
now  become  impracticable. 

5.  No  point  will  require  to  be  more  fe- 
rioLifly  difciiffed,  than  that  which  relates  to 
the  oath  to  be  put  to  freeholders,  fufpeded 
of  claiming  on  nominal  and  fiditious  rights, 
and  how  far,  after  an  oath  has  been  adually 
taken  by  the  freeholder,  any  farther  exa- 
mination into  the  validity  of  his  title,  ought 
to  be  permitted. 

The  multiplication  of  oaths,  and  a  con- 
fequent  difregard  for  that  fpecies  of  folemn 
afleveration,  has  been  often  juftly  com- 
plained of.  Where  fuch  oaths  have  been 
required  by  ftatute,  contrary  to  the  natural 
rights  of  mankind,  and  to  the  natural  bias 
and  fpirit  of  the  public,  they  have  ever 
proved  feeble  and  ineffedual  barriers,  ex- 
cept to  thofe,  who,  from  the  purity  of  their 
principles,  and  the  excellence  of  their  private 
charader,  are  beft  entitled  to  the  public  fa- 
vour 
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vour  and  attention.  Hence  every  idea  of 
policy  and  of  juftice  demands,  that  they 
fhould  be  as  feldom,  and  as  cautioully  made 
ufe  of  as  poffible. 

If  thefe  principles  are  juft,  it  is  furely 
alfo  requifite,  that  the  oath  required  fhould 
be  drawn  up  in  the  cleareft  and  plaineft 
words,  and  that  the  intention  of  the  law 
fliould  be  as  completely  explained,  as  the 
collcdive  wifdom  of  the  Legiflature  can 
devife.  Ml/era  eji  fervitiis,  fays  the  Ro- 
man law,  iihi  lex  cjl  vaga  aut  incognita. 
When  the  laws  are  loofe  and  uncertain, 
the  interpreters  of  them  may  exercife  a 
fpecies  of  judicial  tyranny  over  their  fel- 
low-fubjeds,  at  which  the  fpirit  of  a  free 
country  muft  revolt.  It  is  a  fpecies  of  an 
inquifition  peculiarly  exceptionable,  becaufe 
a  perfon  m.ay  be  found  guilty,  not  for 
an  improper  adion,  or  the  ufe  of  an  im- 
proper word,  but  for  mifconftruing  the 
words  and  exprefHons  "which  others  have 
made  ufe  of,  or  which  they  may  chufe  to 
underftand   in  a  different  acceptation. 

4  The 
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The  oath  which,  at  prefent,  may  be  put 
to  thofe,  Vv^ho  claim  a  right  of  voting  at  an 
election  for  a  county  in  Scotland,  feems,  in 
particular,  to  require  revifion.  The  perfon 
muft  fwear,  that  the  eftate  is  not  created,  in 
order  to  enable  him  to  vote  for  a  member 
to  ferve  in  Parliament,  as  if  it  were  con-^ 
trary  to  the  fitnefs  of  things,  and  the  ftri£t 
duties  of  morality,  for  any  one  to  acquire 
a  title  to  vote  for  a  reprefentative ;  or  for 
any  individual,  who  poflefTed  more  than 
was  neceflary  for  his  own  qualification,  to 
bellow  the  remainder  on  a  friend,  on  a  near 
relation,  nay,  on  a  brother  or  a  fon. 

At  prefent,  the  oath  in  queflion  is  not 
only  thought  eflential  to  be  retained,  but 
it  is  alfo  faid,  that  a  court  of  juftice,  before 
whom  the  legality  of  a  vote  is  to  be  tried, 
may  farther  put  fpecial  interrogatories  to 
the  perfon  whofe  right  is  contefted.  It  is 
hoped,  however,  if  a  new  law  is  to  be 
pafTed,  that  either  the  oath,  or  the  right  of 
putting  queftions  afterwards  to  the  free- 
holder 
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holder  judicially,  will  be  abandoned ;  and, 
if  interrogatories  are  to  be  allowed,  that 
fome  idea  of  their  nature  and  tendency  w411 
be  afcertained  by  the  Legillature,  and  not 
left  to  that  endlefs  litigation  and  uncer- 
tainty, which  muft  otherwife  arife,  re- 
fpeding  the  legality  or  fitnefs  of  this  or 
of  that  particular  queftion. 

6.  The  laft  material  point  for  public 
difcuffion,  on  this  important  fubjeft,  relates 
to  the  propriety  of  permitting  the  eldeli 
fons  of  peers  to  eledt  or  be  elected. 

As  this  queflion  has  lately  come  under 
the  confideration  of  Parliament,  and  is 
again  likely  to  be  brought  forward,  it  is  not 
intended  to  anticipate  what  may  be  urged, 
with  more  advantage  and  propriety,  at  ano- 
ther time.  That  fuch  a  propofal  is  con- 
trary to  the  articles  of  the  Union,  or  at 
leaft  to  the  conftrudtion  put  upon  thefe  arti- 
cles by  the  very  framers  of  them,  is  gene- 
rally acknowledged.     But  k  may  be   faid, 

that. 
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that,  as  it  Is  now  propofed  to  change  in 
different  refpeds  the  old  conftitution  of 
Scotland,  no  good  reafon  can  be  affigned, 
why  this  difference  in  the  political  regu- 
lations of  the  two  kingdoms,  fhould  con- 
tinue. 

On  this  fubjedl  it  is  to  be  remarked,  that 
there  is  a  very  effential  difference  between 
the  admiffion  of  a  new  fet  of  people,  fuch 
as  vaffals,  perfons  poffeffed  only  of  200/. 
Scots  of  valued  rent,  leafeholders,  and  the 
like,  who  were  not  originally  in  the  con- 
templation of  the  laws  and  conftitution  of 
Scotland,  and  admitting  perfons  whom  thofe 
laws  and  that  conftitution  have  exprefsly 
excluded.  And,  in  addition  to  what  has 
been  urged  formerly  upon  the  fubje^l,  it 
may  be  juftly  inferred,  that  an  exprefs  pro- 
hibition was  underftood  to  be  contained  in 
Cap.  35.  the  ad  1661.  It  is  therein  declared,  that 
nohlcmen  and  their  vaffals  ihall.not  be  ca- 
pable to  elect  or  to  be  eleded  Commiffioners 
to  Parliament.  It  is  well  known,  that  the 
eldeft  fons  of  peers  were  quaft  peers  of  the 

rcalnij 
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realm,  had  a  precedency  allotted  to  them, 
enjoyed  by  their  birth  a  privilege  of  fitting 
in  Parliament,  and  in  ancient  times  were 
allowed  to  fit  and  vote  as  proxies  for  peers  *. 
There  is  every  reafon,  therefore,  to  imagine, 
that  they  were  included  under  the  general 
defcription  of  noblemen,  in  the  above  pro- 
hibition. 

With  regard  to  the  queftion,  how  far  any 
material  alteration  in  the  mode  of  eledling  the 
reprefentatives  for  Scotland,  can  take  place, 
fmce  the  Union,  and  the  emphatic  claufe 
formerly  mentioned,  it  is  proper  to  remark, 
that  fuch  a  bar  could  only  be  intended,  and 
can  only  be  effedlual,  againft  a  rafh  and 
hafty  innovation ;  but  ought  not  to  ftand 
in  the  way  of  alterations  for  the  evident 
advantage  of  North  Britain,  founded  upon 
the  principles  of  the  old  conftitution  of  that 
country,  or  called  for  by  the  people. 

*  Spottifwood  on  Scotch  Eleftions,  p.  49.  Wight, 
p.  269.  See  alfo  Wight,  p.  2ip  and  468,  froni  which 
it  appears,  that  while  the  Shire  of  Kinrofs  was  entirely 
pofTefled  by  the  Lords  Morton  and  Burleigli,  it  fent  no 
Commiffioner  to  Parliament  :  whereas  their  elceft  fons 
would  probably  have  been  fent,  had  they  been  eligible. 

G.  The 
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Conck-p  The  Reader  will  eafily  perceive,  that  the 

preceding  hints  are  merely  intended  to  lay 
the  foundation  of  a  fyftem,  and  not  to  ex- 
plain  a  fyftem  already  formed  ;    to   draw 
forth  the  opinions  of   others,  and  not   to 
ftate   the  fentiments  of  the  Author.     His 
objeft  and  intentions  are,  early  next  Seffion 
of  Parliament,  either  to  move  for  the  ap- 
pointment  of   a    Comm.ittee    to    take    the 
fubject    into   confideration,   or    to   propofe 
a  plan  the  moft  likely  to  be  ufeful  to  the 
Public,  and  acceptable  to  individuals,  that 
any  exertions  in  his  power  can  produce. — 
For  that  purpofe,no  pains  on  his  part  fhall  be 
wanting  ;  no  means  of  procuring  afliftance 
fhall  be  rejed;ed,  nor  any  decided  opinion 
formed,  w^hilft  there  is  any  probability  of 
procuring  new  lights,  or  additional  informa- 
tion.    He  trufts  that  his  countrymen,  will 
excufe  any  appearance  of  prefumption  he 
may  have  been  guilty  of,  in  ftepping  for- 
ward on  fuch  an  occafion  ;  and  he  flatters 
himfelf,    that   thofe  who   have    bent  their 
attention  to  the  fubjed:,  will  favour  him  with 
their  afliftance,  from  the  great  legal  and  po- 
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Iltlcal  Oracles  of  the  Houfes,  to  the  retired 
individual  who,  though  at  a  diftance  froni 
the  hufy  and  turbulent  fcenes  of  popular  Af- 
femblies,  feels  himfelf  warmly  and  deeply 
interefted,  in  every  thing  that  can  promote, 
the  general  w^elfare  and  interefl:  of  the 
community. 
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